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BACKGROUND: 
Power sector stands at cross-roads. It struggles with legacy issues while there is 
thrust on financial sustainability and competition. On other hand, it is witnessing 
growth of renewables while still carrying the burden of ageing thermal assets. 
Electricity Act provides the directive principles for the regulators and power sector as 
a whole. Hence, it is important that we take cognizance of learnings, realities and 
goals we wish to seek in future. The roundtable was aimed to facilitate a vibrant 
discussion and facilitate commons grounds for better informed advocacy. 
 
The webinar was hosted in collaboration with the Bask Research Foundation, the 
Indicc Associates, and the Esya Centre. 
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INTRODUCTION  

● Electricity Act (hereon, EA) 2003 provides the statutory framework that governs 
generation, distribution, transmission and trading of electricity. Conversations around 
the prevalence of a complex system of regulations, in the context of regulatory 
reforms, have been happening since a long time.  

● The Discoms are perpetually in poor financial health, so it is to be understood 
whether the proposed amendments address issues of the Discoms or not. The 
understanding of the role of externalities when it comes to Discom issues also 
becomes important, for example-how water and concerned technologies are being 
used.  

● There has been continuous dialogue about bringing private sector 
investments in the sector, which brings focus on the kind of commercial incentives 
which shall, then, prevail in the power sector.  
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● Amidst the conversation regarding the mentioned issues and the striking of 
Covid-19, it becomes a primary issue to understand that the power sector exists with 
stranded capacities and so requires cheap power. However, the cost of supply still 
remains expensive which results in a dilemma for the sector to support the industries, 
provide cheap power and ensure that the cost of supply still remains reasonable. This 
is important to ensure the sustainability of the power sector in the future. 

● The amendments broadly relate to the billability of discoms, payment security 
mechanisms, regulatory regime, requisite amendments to the Act to bring out 
renewable energy policy and cross-border energy trade.  

NEW REGULATORY REGIME  

● The EA 2003 in a certain sense was the extension of economic reforms that 
India commenced after the balance of payments crisis in 1991. From 2000 onwards, 
the first draft of the EA 2003 started for which there was widespread consultation 
among different stakeholders. 

● Amongst all things, the Act wanted more investment into the sector, which 
essentially meant to create a level playing field and a body on which faith could be 
restored by investors, utilities, consumers and stakeholders. Essentially, this became 
the background of constituting the Regulatory Electricity Commissions. 

● Another intention was to bring a change from the integrated system to greater 
reliance on markets. This primarily involved unbundling of the erstwhile State 
Electricity Boards and separating them, thereby creating two kinds of markets - the 
Wholesale Market & the Retail Market.  

● The former market included supply from generation from all sources- 
conventional, non-conventional & renewable. Whereas, demand was from the 
discoms.  

● The latter market became a major market reform with stress on competition, 
having two important provisions: non-discriminatory open-access & progressive 
reduction of cross subsidies.  
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● In context of these provisions, there has been considerable, but not extensive 
work done. Open-access has been provided as and when required, however, as a 
system has not worked as well as it ought to have on the ground. 

● With the recent amendments, there has been an introduction of an electricity 
contract enforcement authority; a new institution to act as the main body in 
distributor solution, is important in nature and has sparked a lot of debate. This is so 
because it takes the power of the regulatory commissions. It is said that the same 
goal could be achieved by the existing arbitration clause under sec 158 of the EA 
2003.  

● However, what becomes vital are the matters which the commission should 
decide and send for arbitration. Anything that involves tariff or impacts the 
consumer, must be dealt with by the commission because consumer 
representatives, while in arbitration, have no power. Interestingly, when the EA is 
looked at carefully, there is a major part of it which involves consumers, including 
contractual issues.  

● The role of a Regulator is different from a judicial court. Judicial courts are 
meant to implement the rules and laws while the Regulator is expected to be judicial 
& has to balance the interest of the consumer and the utilities. 

● In the context of the regime which the amendment seeks to change, except 
for the selection process, to harmonize regulatory practices, everything depends on 
the quality of the Regulators, in terms of what kind of a human being he is. How well-
informed he/she is in the field of Law, Economics, Finance, & Technical matters of 
electricity. In fact, more than the mentioned factors, he (the regulator) must be a just 
and fair person. 

● With the State Regulatory Commissions, knowingly or unknowingly the 
regulatory capture takes place either by the Discom or more often by the State 
Governments. The government can control the Regulators through administrative 
powers. For example, the commission gets grants from the government (for example, 
they need to pay salaries), and so regulatory capture becomes an issue. Issues on 
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contracts take place not merely because of regulatory bodies going wrong, it also 
has to do a lot with the political economy (of the state, country). (Mr. VP Raja) 

● There are several state governments, where after the change of regime, 
negotiations for changing the contracts are being enforced. This leads to a lot of 
pressure on the State Commissions, due to which they are unable to give time to 
contract issues and this eventually leads to a lot of disputes on contract issues. 
Functions given to the enforcement agencies are at a point where the contracts 
need to be adhered, and if not, there would be an authority to seek enforcement of it. 

● The extensiveness of the judicial setup is a critical aspect of ease of doing 
business. From the perspective of a businessman, the contract, which is designed to 
protect the investment, would be abided by the Discoms. This is important because 
their (private players’) contracts are not given much importance. Selection process 
has experienced changes as well like absence of judicial members. To bring 
uniformity and to kickstart the selection process, they have a limited time period, 
which is a major issue. Generators often suffer and move out of the sector due to 
such issues. These things need to be incentivized by for example, putting more 
money. (Mr. Tabrez) 

● The direction of amendments plays an important role and it is clear that there 
is a need to boost the power sector. The sanctity of contract is crucial and is also the 
major chronic problem which is prevalent. Though India has gone up in ease of 
business, but sanctity of contract is still at the lowest of range. Merely bringing a new 
authority does not mean that contracts will be enforced.  

● The important thing to fix the issue is an environment of decision making and 
well drafted & well negotiated contracts with fair terms.  

● The need of the hour is to have commercial online dispute resolution; getting 
decision makers, necessarily economically, commercially or financially minded if not 
judicially minded. 
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● As a sequel to this, in the enactment, there is an expert body called the 
regulator, an appellate body with technical members, and at the top have the 
Supreme Court which has no expertise in these matters. This then leads to decision-
making in the hands of people without expertise. Therefore, the architecture and 
landscape have to be customized. Since there is no standardization and protocol, it 
requires systemic rebuilding and experts. Practical, pragmatic and commercial 
wisdom in the creation of any kind of body, which has a commercial decision-making 
sense would be the resolution to this issue. 

● At the end of a dispute resolution, there lies some financial impact, which will 
go in the area of tariff. This means the tariff will again reach the regulatory 
commission, and then go to the discom. Issue then becomes the surplus in the 
pocket of the Discoms. This will have only theoretical value until and unless we 
improve the financial health of the Discoms, it remains the crux of the issue. (Mr. 
Pendse) 

DISTRIBUTION PARADIGMS 

● Covid-19 emphasizes on the short-term challenges versus the long-term 
challenges because the Discoms are considered to be the weakest link in the power 
sector. The ability of a legislation to solve an issue is itself a question. There have been 
several amendments which have been tried and now, the third avatar seems to be 
less ambitious. 

● The first act was geared to capital, wherein the generation came first with the 
discoms not being broken up. The larger question which the act focuses on is the 
issue of a non-equal playing field.  

● In the proposed amendments, the focus on the Discoms is very little, other 
than the subsidy side. There is focus on a new body even though the already existing 
bodies are not used properly. The biggest stakeholder is the government and the 
amendments do not propose anything to hold governments accountable for their 
non-performance.  
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● An important takeaway from the act is that it is focusing on tweaks and 
solutions to problems of short-term nature, instead of looking at the future problems 
and enabling their solutions, wherein issues like technology have not been 
addressed.  

● There is also a distinction between cross subsidies and subsidies which has not 
been articulated well enough in the act. It is important to understand that DBT is not a 
magical solution because it is not clear if the poorest of the poor would be 
beneficiaries-these are the larger issues that need deliberations. (Mr. Rahul Tongia) 

● The provision of Distribution Sub-licensee as there is already a provision of 
Distribution Franchisee with the same role is a confusing point. There is an 
unnecessary introduction of lethargy in decision making due to the existence of 
multiple bodies. 

● For all other matters, the tariff policy has to be followed by the state 
commission, now the tariff policy is making it mandatory for the regulatory 
commission to follow. Mr. AK Bohra) 

ENERGY TRANSITION 

● The current draft has the potential and the attractiveness to improve the 
performance, however it still lacks a certain level of clarity. Using this opportunity to 
amend the EA, the SOP of the act should emphasize on the strategic importance of 
renewables, efficient technology and solutions trying to place on record the kind of 
energy security, socio-economic development goals and how clean energy can 
accelerate the pace of meeting those goals.  

● In the amendment, at the basic level, the definition of renewable sources of 
energy, right of the consumers to produce electricity at their own premises, and right 
to choose sources of electricity has not been given much attention. 

● On tariff determination principles, addition of metrics like emission reduction, 
factoring economic costs should be done. Trying to come up with the metrics which 
might not be applicable right away, and at least having that kind of 
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acknowledgement gives a phased-out approach on how the transition from the 
from the current regime would take place. There is still a need to bring that merit on.  

● The policy mechanism is more likely to explore how to better achieve an 
alignment between the Centre and the state on the policy side. There is more 
specificity required at this stage in the act.  

● Planning for the future buildout and enforcing button-up approach, for 
integrated energy resource planning, role of institutions (for planning, generation, 
distribution) should be revised wherein consumers also become a vital part of the 
system, counting for supply and demand side approaches. There should be an 
approach to look at the key institutions that exist today trying to revisit and redefine 
the role of institutions, because of the paradigm shift considering generation, 
transmission and distribution, it is important to have the planning exercise. Relooking 
at the role of nations, assuming greater responsibilities, analyzing the reasons for it, 
and balancing the selling and buying of ancillary services could perhaps be some of 
the added responsibilities which do not currently exist, and are essential. (Ms. Disha) 

● The contract enforcement authority looks good from the perspective of a solar 
developer. The details have to be figured in the perspective. It is definitely going to 
increase investor confidence in deploying more renewables.  

● The proposed amendment would eliminate disputes like AP, where central 
state issues happened due to which renewable developers suffered and the country 
saw stalled investment. Those issues are likely to go away with a boost in investor 
confidence. (Mr. Kushagra Nandan) 

● It becomes important to understand, if the inclusion, per se, under the act 
would give it some more legal framework for implementation of such policies making 
both the state and Centre more accountable for actually implementing these things. 

● The idea of a centralized grievance body seems to be going back in time and it 
would have been better if there were regional bodies for decision making. It will only 
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keep pushing the idea of transition and eventually may lead to lip service only and 
not actually boost the intention of renewable energy developers. (Mr. Aditya Ramji) 

● Everything seems to be target oriented currently in the Renewable Sector and 
the framework for implementation is missing. (Mr. Rahul Tongia)  

● The proposed amendments are perhaps renewable friendly for 2015-16, 
however, they do not need the kind of support that is currently being extended to 
them. 

● The recommendations which are missing from the proposed amendments are 
mostly around framework and institutional structures that can hold everyone 
accountable. There is a little bit of slipping through the cracks, simply because the 
power sector has so many layers. 

● The positive factor in the proposal are new entities for implementation of 
contracts but there also then exists a flaw, because everything is a little tariff related 
which then questions the space for a new entity. There should be more focus on 
institutional strucure. (Ms. Kanika) 

CONSUMER INTEREST & RIGHTS 

● The act considers the ‘interest of the consumer’ and the utility interest. The 
fundamental difference is the social policy aspect in the act. One role of the regulator 
which is not talked about enough apart from giving the regulatory orders (at least in 
TN) is that the regulators have been the drivers of social policy in the private sector. 
Thus, there is a need to make the regulators, the drivers of social policy. 

● The regulator has to bring a balance in the social and economic 
considerations of the electricity consumer. Amendments have not captured the 
social element of the regulators and the contractual positions have to do with the 
timely filings of the ARR, the regulatory interventions etc. which leads to a distorted 
cross subsidy regime. The need to recover costs as soon as the investment is made is 
confusing. (Mr. Vishnu) 
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● The proposed amendments do not directly deal with consumer rights and 
interests. There has been no learning in consumer interests. General perception 
towards consumers as equal stakeholders has been pushed to the end. 

● It is time for EA to define 24*7 and reliable access to electricity as a right which 
despite the political mandates, is something which we fail to see. There are a number 
of issues experienced on the ground as well. 

● There is a significant ambiguity in the EA currently such as the sections related 
to unauthorized use of electricity and theft of power. The grievance redressal system 
and punitive actions are very different for both are very different. The ambiguity leads 
to application of one in place of the other. Additionally, the officers take advantage of 
the ambiguity which leads to harassment of the uninformed consumers. The 
standards of performance, the interpretation of tariff policy and standard of supply 
does not hold up to international standards.  

● That being said, there is a humongous regional disparity between urban, semi-
urban and rural areas when it comes to compliance of standard of performance, 
quality of services, supply code etc. (Mr. Simran Grover) 

*** 


